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This examiner's report concerns the above identified application.  To avoid abandonment proceedings, a proper response must be received by this office by April 7, 2007.  All correspondence respecting this application must indicate the file number.
Thank you for your correspondence dated 12 October 2005.  The Office apologizes for the delay in responding to your comments.
The applicant has confirmed that the trade-mark is three-dimensional.  However, contrary to Section 30(h) of the Trade-marks Act, it is unclear whether the mark consists of a three-dimensional representation of a tower or an actual communications and observation tower.

If the trade-mark consists of a three-dimensional representation of a tower, it is considered to be a distinguishing guise, as defined in Section 2 of the Trade-marks Act, in association with the wares "miniature buildings; three-dimensional models" as it is a shaping of said wares.

If the trade-mark consists of an actual tower, it is considered to be a distinguishing guise, as defined in Section 2 of the Trade-marks Act, in association with the services listed in the application as the mark is a shaping of a ware and said services are performed through said ware.  In this respect, your attention is directed to the Public Practice Notice on three-dimensional marks dated 6 December 2000.

In either case, applicant is required, pursuant to Section 13(1)(a) of the Trade-marks Act, to file evidence showing that the guise has been so used in Canada by applicant or his predecessor in title as to have become distinctive at the application filing date.  A guise has become "distinctive" if it readily communicates to purchasers that the owner is the trade source for the wares/services.  The guise must be distinctive to all probable purchasers, including the ultimate consumer, and not merely within certain channels of trade, such as manufacturing or wholesaling (see Calumet Manufacturing v. Mennen (1991), 40 C.P.R. (3d) 76). Evidence merely of Canadian sales and/or advertising will not normally suffice.  Evidence showing very significant sales and advertising (including specimens of how the mark has been used and advertised), together with evidence that no other trader is using the same or too similar a mark in Canada, may sometimes suffice.  However, if the mark is inherently weak, direct evidence of distinctiveness to purchasers will also normally be required, such as purchaser survey evidence and/or purchaser affidavits.  The mark must be shown to be distinctive to a high percentage of the potential purchasers. Section 32(2) of the Act requires the Registrar, having regard to the evidence, to restrict the registration to those wares/services for which the mark is shown to have become distinctive.  The onus on the applicant to show distinctiveness for a particular ware/service is heavy, and is particularly severe if the mark is inherently weak (i.e., has a significant utilitarian or ornamental function).  In this respect, your attention is directed to Calumet Manufacturing v. Mennen (1989), 27 C.P.R. (3d) 467 and Parke, Davis & Co. v. Empire Laboratories Ltd., 43 C.P.R. (1st) 1.  Section 32(2) of the Act further requires the Registrar, having regard to the evidence, to restrict the registration to the defined territorial area(s) in Canada in which the mark is shown to have become distinctive.  Evidence should clearly indicate and relate to such areas.

Your action and/or comments are awaited.

If you have any questions, or require assistance in responding to this report, please telephone the undersigned.

Jason Robertson

Senior Trade-marks Examiner

phone: (819) 956-7039

fax: (819) 953-2476
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